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 1.  TIME:  9:00   CASE#: MSC07-02784 
CASE NAME: CRUZ VS. HARLESS 
HEARING ON MOTION TO VACATE VOID JUDGMENT & SET ASIDE DEFAULT 
FILED BY CHRIS HARLESS 
* TENTATIVE RULING: * 
 
 Defendant Chris Harless’ Motion to Vacate Void Judgment; Set Aside Entry of Default 

and Authorize Plaintiff to File an Amended Complaint is granted.  

 

Background 

 Plaintiff Jesus O. Cruz agreed to co-sign for Defendant Chris Harless’ purchase of a 

2005 Suzuki motorcycle from Defendant Oakley Sport & Garden.   Harless, allegedly without the 

knowledge or consent of Plaintiff, purchased two more motorcycles and equipment, by forging 

Plaintiff’s name for the approval of the loans from Suzuki Finance.  Defendant defaulted on the 

loans. Collection agencies demanded payment from Plaintiff. Plaintiff filed this action for Fraud 

and Misrepresentation, Breach of Contract, Negligence, and Indemnity. 

 Defendant failed to file an answer and Plaintiff’s request for entry of default was granted. 

Upon Plaintiff’s written declaration at the prove-up hearing, Judgment by Court was entered 

against Harless on May 12, 2009 (filed on May 14) in the amount of $253,781.75.  Including 

interest, the amount of judgment now exceeds $400,000. 

 

Motion 

 Pursuant to Code of Civil Procedure §§ 580(a) and 425.10(a)(2), Defendant Chris 

Harless moves to set aside the void judgment on the ground the default judgment was 

improperly obtained.  CCP § 580(a) provides, “The relief granted to the plaintiff, if there is no 

answer, cannot exceed that demanded in the complaint, in the statement required by Section 

425.11, or in the statement provided for by Section 425.115.”  Reasoning that a default 

judgment that exceeds the demand would effectively deny a fair hearing to the defaulting party, 

the Courts of Appeal have consistently read the code to mean that a default judgment greater 

than the amount specifically demanded is void as beyond the court's jurisdiction.”  (Greenup v. 

Rodman (1986) 42 Cal.3d 822, 826.) 

 Here, Plaintiff sought monetary damages and failed to specify in the amount demanded 

in the complaint. “A complaint must state the amount of money damages or other relief it seeks. 

(§ 425.10.) An exception applies where a complaint seeks damages for personal injury or 

wrongful death. (§ 425.11.) In these cases, the nature and amount of money damages must not 

be stated in the complaint, but must be stated in a separate statement described in section 

425.11. (Ibid.; § 425.10.) The statement must be served in the same manner as a 

summons, before a default may be entered on the underlying complaint. (§ 425.11, subd. 

(d)(1).)”  (Schwab v. Southern California Gas Co. (2004) 114 Cal.App.4th 1308, 1320.)Since 
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Plaintiff failed to specify damages in complaint, stating only “damages according to proof,” 

Defendant argues the court exceeded its jurisdiction in awarding damages at all.  

  “‘[A] default judgment greater than the amount specifically demanded is void as beyond 

the court's jurisdiction.’ [Citations.]” (Rodriguez v. Cho (2015) 236 Cal.App.4th 742, 752.)   

Under California Code of Civil Procedure § 473(d) provides that the court may, “on motion of 

either party after notice to the other party, set aside any void judgment or order.” However, 

“Notwithstanding the word ‘may’ in section 473, subdivision (d), cases 

interpreting section 580 appear to require reversal.”  (Airs Aromatics, LLC v. CBL Data 

Recovery Technologies, Inc. (2018) 23 Cal.App.5th 1013, 1023.)  The court's jurisdiction to 

render default judgments can be exercised only in the way authorized by statute. (Ibid.) 

 Code of Civil Procedure Section 580 has a strict mandate.  The aim of Section 580 and 

its related sections is to ensure that a defendant who declines to contest an action does not 

thereby subject himself to open-ended liability. “The primary purpose of the section is to 

guarantee defaulting parties adequate notice of the maximum judgment that may be assessed 

against them.”  (Greenup v. Rodman (1986) 42 Cal.3d 822, 826.)    “‘The notice requirement 

of section 580 was designed to insure fundamental fairness.’ [Citation.]” (Schwab v. Southern 

California Gas Co. (2004) 114 Cal.App.4th 1308, 1320-1321.)  “The statutes recognize a 

defendant's entitlement to ‘one “last clear chance’ to respond to the complaint and avoid the 

consequences of a substantial judgment.”    

(Dhawan v. Biring (2015) 241 Cal.App.4th 963, 969 (internal quotations omitted).) 

 Dhawan also held “a default judgment cannot meet the requirements of section 

580 where the plaintiff serves a statement of damages in lieu of an amended complaint, where 

the claims do not involve personal injury or wrongful death and the judgment is not for punitive 

damages.” (Dhawan v. Biring (2015) 241 Cal.App.4th 963, 969.) 

“The case law favors a strict interpretation of section 580's requirement that a defendant be 

given formal notice—in the form of an amended complaint—of the extent of liability stemming 

from a decision to not appear in response to a complaint.”  (Ibid. at p. 970.) 

Moreover, “a prayer for damages according to proof passes muster under section “580 only if a 

specific amount of damages is alleged in the body of the complaint.”  (Ibid.) The fundamental 

fairness of section 580, would be “undermined if the door were opened to speculation.” (Ibid.) 

  Plaintiff opposes the motion arguing this is a mixed-action case, in which Plaintiff has 

alleged both a breach of contract claim and a personal injury negligence claim, with emotional 

distress and punitive damages.  Therefore, Plaintiff argues the use of the Statement of 

Damages was appropriate.  

  Plaintiff maintains this case is distinguished from Dhawan, where no personal injury 

damages were involved.  Plaintiff contends Dhawan dealt with a “pure” non-personal injury case 

without personal injury emotional distress damages.  Here, however, the complaint and 

judgment contain a significant personal injury and punitive damage component.  Plaintiff argues 
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that his negligence claim, with associated personal injury noneconomic damages, removes this 

case from the scope of Dhawan.   

 The Court disagrees with Plaintiff’s argument that he has alleged a significant personal 

injury claim.  In the complaint, Plaintiff alleges Defendant Harless induced Plaintiff to co-sign for 

financing the purchase of a motorcycle.  Defendant then used Plaintiff’s signature to make other 

credit purchases. This conduct damaged Plaintiff by causing him to be indebted to third parties 

and caused his credit to be badly damaged.  Although not specifically alleged in the complaint, 

Plaintiff argues in opposition to this motion that he ultimately lost his residence to foreclosure, 

causing significant mental distress. Allegations of emotional distress are not alleged in the 

complaint, from the Court’s reading.  Plaintiff claims the complaint shows “a personal injury 

negligence claim under which Plaintiff sought emotional distress damages from dealing with 

collection agencies, having the refinancing of his house fall through, and his house foreclosed.”  

(Opposition, 5:2-5.)   

  Despite Plaintiff claim of pleading emotional distress damages, the court should look to 

“the nature of the tort rather than the type or extent of the damages” pled. (Rodriguez v. 

Cho (2015) 236 Cal.App.4th 742, 755.) Plaintiff alleges Defendants were negligent in that his 

signature was fraudulently used to make more purchases damaging his credit.  (Complaint, 

Third Cause of Action.) Plaintiff brought the action primarily to recover financial damages, while 

emotional distress damages were only incidental to the economic loss. (See Rodriguez v. 

Cho (2015) 236 Cal.App.4th 742, 754.) The Court cannot say this was an action to recover 

damages for personal injury.  Because the complaint in the present case did not seek damages 

for personal injury or wrongful death, “plaintiffs' statement of damages fails to provide the formal 

notice required before plaintiffs may obtain compensatory damages exceeding the amount 

requested in the complaint. Consequently, we must reverse the judgment.”  (Dhawan v. 

Biring (2015) 241 Cal.App.4th 963, 970-971.) 

 Even if a statement of damages was sufficient to satisfy CCP §580 in this case, the 

Legislature amended section 425.11 to explicitly require service of a statement of damages on a 

defendant who has not appeared in the action in the same manner as a summons prior to entry 

of a default judgment.  (CCP § 425.11, subd. (d)(1).) There is no evidence in the Court’s records 

that Plaintiff’s Statement of Damages was served on Defendant. The Court records shows the 

Statement of Damages was attached as Exhibit E to the Declaration of Jesus Cruz in Lieu of His 

Testimony at the Prove-Up Hearing.  The Court record does not show a Proof of Service 

indicating service on Plaintiff of this declaration in the same manner as the complaint.  Plaintiff 

points out that Defendant provides no evidence that he was not served with the Statement of 

Damages, but Section 580 mandates due process, which require ‘formal notice of potential 

liability.’ (Schwab v. Southern California Gas Co. (2004) 114 Cal.App.4th 1308, 1321.)  A default 

entered without formal notice of the amount or other relief or amount sought is invalid.  (Schwab 

v. Southern California Gas Co. (2004) 114 Cal.App.4th 1308, 1325.) Actual notice is not 

sufficient. 

 Finally, Plaintiff argues that even if the Court finds the judgment void, there is no 

authority to impose further relief from default and that the default should remain. “Vacating the 
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default judgment has no necessary effect on the underlying default and simply returns the 

defendant to the default status quo ante.”  (Ostling v. Loring (1994) 27 Cal.App.4th 1731, 1743.)  

  

 “Ordinarily when a judgment is vacated on the ground the damages awarded exceeded 

those pled, the appropriate action is to modify the judgment to the maximum amount warranted 

by the complaint.” (Ibid.)  “But recent cases hold that ‘even where it is possible to modify a 

default judgment to a lesser amount warranted by the complaint, the court has discretion to 

instead vacate the underlying default and allow the plaintiff to amend the complaint and serve 

the amended complaint on the defendant.’ [Citation].” (Airs Aromatics, LLC v. CBL Data 

Recovery Technologies, Inc. (2018) 23 Cal.App.5th 1013, 1024.) 

 Here, the complaint has only alleged damages in amount to be proven at trial. There are 

no other allegations in the complaint to indicate the amount of damages sought, including 

allegations regarding the jurisdiction limitation.  Therefore, the Court in its discretion, hereby 

vacates the default judgment and underlying default.  Plaintiff is allowed to file an amended 

complaint. The amended complaint shall be filed on or before July 1, 2020. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-01294 
CASE NAME: HAFIZ VS. NATIONSTAR MORTGAGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY NATIONSTAR MORTGAGE, LLC 
* TENTATIVE RULING: * 
 
Continued to August 27, 2020 at 9:00 AM in Dept. 33 per stipulation. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-01484 
CASE NAME: WATSON VS. MANTLE 
HEARING ON MOTION TO COMPEL NON-PARTY COMPLIANCE WITH SUBPOENA 
FILED BY JEANNE MANTLE, et al. 
* TENTATIVE RULING: * 
 
Continued to July 2, 2020 at 9:00 AM in Dept. 33. No proof of service by the moving party 
of notice of hearing date as required by Rule 5(d) of the Third Amended Emergency Civil 
Local Rules. 
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 4.  TIME:  9:00   CASE#: MSC18-02318 
CASE NAME: GIUFFRIDA VS. BANSAL 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OR JUDGMENT ON PLEADINGS 
FILED BY MICHAEL GIUFFRIDA 
* TENTATIVE RULING: * 
 
Continued to June 11, 2020. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-00083 
CASE NAME: BENSON III  VS.  MELENUDO 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY JEFFREY ROSE MELENUDO 
* TENTATIVE RULING: * 
 
Off calendar per stipulation of counsel. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-00088 
CASE NAME: LUCILLE VOORHEES VS. MICHAEL WALSH 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY LUCILLE ANN VOORHEES 
* TENTATIVE RULING: * 
 
Continued to September 3, 2020 in Dept. 33 at 9:00 AM per stipulation of the parties. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-00233 
CASE NAME: BERGEN VS. CHEVRON 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to July 2, 2020 at 9:00 AM in Dept. 33. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   06/04/20 

 
 

- 6 - 

 8.  TIME:  9:00   CASE#: MSC19-00233 
CASE NAME: BERGEN VS. CHEVRON 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGS. 
FILED BY CHEVRON U.S.A., INC. 
* TENTATIVE RULING: * 
 
Continued to July 2, 2020 at 9:00 AM in Dept. 33. No proof of service by the moving party 
of notice of hearing date as required by Rule 5(d) of the Third Amended Emergency Civil 
Local Rules. 

 

 

 9.  TIME:  9:00   CASE#: MSC19-00233 
CASE NAME: BERGEN VS. CHEVRON 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION 
FILED BY CHEVRON U.S.A., INC. 
* TENTATIVE RULING: * 
 
Continued to July 2, 2020 at 9:00 AM in Dept. 33. No proof of service by the moving party 
of notice of hearing date as required by Rule 5(d) of the Third Amended Emergency Civil 
Local Rules. 

 

  

10.  TIME:  9:00   CASE#: MSC19-00613 
CASE NAME: MAHMOUD VS. WALGREEN CO. 
HEARING ON MOTION FOR LEAVE TO AMEND OPERATIVE COMPLAINT 
FILED BY YOUSEF FATTOUH MAHMOUD 
* TENTATIVE RULING: * 
 
Continued to 8/20/20 @ 9am Dept.33 per written stipulation. 

 

  

11.  TIME:  9:00   CASE#: MSC19-01403 
CASE NAME: JESUS CRUZ VS. CHRIS HARLESS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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12.  TIME:  9:00   CASE#: MSC19-01594 
CASE NAME: SIS VS. SOBRANTE HILLS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

13.  TIME:  9:00   CASE#: MSC19-01594 
CASE NAME: SIS VS. SOBRANTE HILLS 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT SANCTION PLAINTIFFS 
FOR FAILURE TO APPEAR 1/24/20 CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Vacated. 

 

  

14.  TIME:  9:00   CASE#: MSC19-01594 
CASE NAME: SIS VS. SOBRANTE HILLS 
HEARING ON MOTION FOR PARTIES TO MEDIATE 
FILED BY BRION SCOTT MASKELL 
* TENTATIVE RULING: * 
 
Appear. 

 

  

15.  TIME:  9:00   CASE#: MSC19-01594 
CASE NAME: SIS VS. SOBRANTE HILLS 
HEARING ON MOTION TO DISMISS CASE 
FILED BY BRION SCOTT MASKELL 
* TENTATIVE RULING: * 
 
Appear. 
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16.  TIME:  9:00   CASE#: MSC19-02058 
CASE NAME: BROUWER VS. RUSHMORE LOAN 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY RUSHMORE LOAN MANAGEMENT SERVICES, LLC 
* TENTATIVE RULING: * 
 
Continued to July 9, 2020 at 9:00 AM in Dept. 33. No proof of service by the moving party 
of notice of hearing date as required by Rule 5(d) of the Third Amended Emergency Civil 
Local Rules. 

 

  

17.  TIME:  9:00   CASE#: MSC19-02058 
CASE NAME: BROUWER VS. RUSHMORE LOAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Vacated. Moving party dismissed by Plaintiff on May 19, 2020. 

 

  

18.  TIME:  9:00   CASE#: MSC19-02058 
CASE NAME: BROUWER VS. RUSHMORE LOAN 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES  (Hendrik Brouwer) 
FILED BY RUSHMORE LOAN MANAGEMENT SERVICES, LLC 
* TENTATIVE RULING: * 
 
Continued to July 9, 2020 at 9:00 AM in Dept. 33. No proof of service by the moving party 
of notice of hearing date as required by Rule 5(d) of the Third Amended Emergency Civil 
Local Rules. 

 

  

19.  TIME:  9:00   CASE#: MSC19-02058 
CASE NAME: BROUWER VS. RUSHMORE LOAN 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT SANCTION COUNSEL FOR 
PLAINTIFF FOR FAILURE TO FAX COMPLAINT AS ORDERED 
* TENTATIVE RULING: * 
 
Vacated. 
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20.  TIME:  9:00   CASE#: MSC19-02058 
CASE NAME: BROUWER VS. RUSHMORE LOAN 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES  (Hendrik Brouwer) 
FILED BY MTGLQ INVESTORS, L.P. 
* TENTATIVE RULING: * 
 
Continued to July 9, 2020 at 9:00 AM in Dept. 33. No proof of service by the moving party 
of notice of hearing date as required by Rule 5(d) of the Third Amended Emergency Civil 
Local Rules. 

 

  

21.  TIME:  9:00   CASE#: MSC19-02058 
CASE NAME: BROUWER VS. RUSHMORE LOAN MANAGEMENT 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES  (Helen Park-Brouwer) 
FILED BY MTGLQ INVESTORS, L.P. 
* TENTATIVE RULING: * 
 
Continued to July 9, 2020 at 9:00 AM in Dept. 33. No proof of service by the moving party 
of notice of hearing date as required by Rule 5(d) of the Third Amended Emergency Civil 
Local Rules. 

 

  

22.  TIME:  9:00   CASE#: MSC19-02058 
CASE NAME: BROUWER VS. RUSHMORE LOAN MANAGEMENT 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES  (Helen Park-Brouwer) 
FILED BY RUSHMORE LOAN MANAGEMENT SERVICES, LLC 
* TENTATIVE RULING: * 
 
Continued to July 9, 2020 at 9:00 AM in Dept. 33. No proof of service by the moving party 
of notice of hearing date as required by Rule 5(d) of the Third Amended Emergency Civil 
Local Rules. 

 

  

23.  TIME:  9:00   CASE#: MSC19-02494 
CASE NAME: SAVIOUR AZZOPARDI  VS.  DEUTSCHE BANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY PHH MORTGAGE CORPORATION, et al. 
* TENTATIVE RULING: * 
 
 
Before the Court is a demurrer (the “Demurrer”) filed by Deutsche Bank National Trust 
Company, as Trustee for American Home Mortgage Assets Trust 2007-5, Mortgage Backed 
Pass-Through Certificates, Series 2007-5 (“Deutsche Bank”) and PHH Mortgage Corporation, 
successor by merger to Ocwen Loan Servicing, LLC (“PHH”) (collectively, “Defendants”). The 
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Demurrer relates to the First Amended Complaint (“FAC”) filed by Plaintiff Saviour Azzopardi 
(“Plaintiff” or “Azzopardi”). The FAC alleges cause of action for (1) wrongful foreclosure; (2) 
declaratory relief; (3) cancellation of instruments; and (4) to set aside trustee’s sale. 

Defendants demur pursuant to Code of Civil Procedure § 430.41(e) on the grounds that Plaintiff 

has failed to allege facts sufficient to state causes of action for his claims.  

For the following reasons the Demurrer is sustained, with a single opportunity to amend. 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Factual Background 

This is an unlawful foreclosure action. Plaintiff alleges that he is the owner of real property 
located at 4451 Driftwood Court, Discovery Bay, CA 94505 (the “Property”). (FAC at ¶ 1.) On or 
about March 26, 2007, Plaintiff obtained a $948,000 mortgage loan from American Home 
Mortgage Acceptance, Inc. (“AHM Acceptance”) secured by the Property. (Id. at ¶ 10.) 

On or about August 5, 2008, MERS substituted AHMSI Default Services, Inc. as Trustee under 
the Deed of Trust. (FAC at ¶ 12.) Plaintiff alleges that this Substitution of Trustee is void. (Id. at 
¶ 13.) 

On or about August 27, 2008, MERS executed an Assignment of the Deed of Trust to American 
Home Mortgage Servicing, Inc. (FAC at ¶ 14.) Plaintiff alleges that upon executing this 
assignment, “the Loan was taken out of the MERS system and database. MERS ceased to be 
the beneficiary or the nominee beneficiary of the DOT upon execution” of this assignment. (Id.) 

MERS executed another assignment of the Deed of Trust to Deutsche Bank on or about April 
12, 2012. (FAC at ¶ 15.) Plaintiff alleges that this 2012 assignment is void because MERS 
lacked authority to execute the assignment to Deutsche Bank. (Id. at ¶ 16.) 

On or about May 11, 2012, AHM Servicing, as attorney in fact for Deutsche, executed a 
Substitution of Trustee naming Power Default Services (“PDS”) as the Trustee of the Deed of 
Trust. (FAC at ¶ 18.) Plaintiff alleges that this assignment was void as well. (Id. at ¶ 19.) On May 
13, 2014, PDS recorded a Notice of Default and Election to Sell Under Deed of Trust. (Id. at 
¶ 20.) 

On September 13, 2019, PHH Mortgage Corporation as servicer for Deutsche Bank executed a 
Substitution of Trustee naming Western Progressive as the new Trustee. (FAC at ¶ 21.) On 
September 18, 2019 Western Progressive executed a Notice of Trustee’s Sale with a sale date 
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of November 19, 2019. (Id. at ¶ 22.) The Property was sold on November 19, 2019 to Tobias 
Kahan, LLC. (Id. at ¶ 24.) 

Analysis 

Wrongful Foreclosure 

The elements of a cause of action for wrongful foreclosure are “‘(1) the trustee or mortgagee 
caused an illegal, fraudulent, or willfully oppressive sale of real property pursuant to a power of 
sale in a mortgage or deed of trust; (2) the party attacking the sale (usually but not always the 
trustor or mortgagor) was prejudiced or harmed; and (3) in cases where the trustor or mortgagor 
challenges the sale, the trustor or mortgagor tendered the amount of the secured indebtedness 
or was excused from tendering.’ [Citation.]” (Miles v. Deutsche Bank National Trust Co. (2015) 
236 Cal.App.4th 394, 408, quoting Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104.) 

Plaintiff’s wrongful foreclosure theory appears to be the same one he advanced in case no. 
C17-01031. Plaintiff alleges that “ADOT 2 (executed on or about April 12, 2012, by MERS to 
Deutsche), is void because MERS had already assigned any interest it had under the subject 
DOT, through ADOT 1.” (FAC at ¶ 31.) Specifically, Plaintiff alleges that “MERS executed ADOT 
1 to American Home Mortgage Servicing, Inc., in August 2008, whereby MERS transferred its 
beneficial interest in the DOT to American Home Mortgage Servicing, Inc.” (Id. at ¶ 16.) As a 
consequence, Plaintiff alleges, “MERS voluntarily relinquished the nominee role as beneficiary 
of the DOT and was no longer the nominee of the original lender, its successors, or assigns.” 
(Id.) Plaintiff further alleges that at that point “[t]he nominee or agency relationship between 
MERS and the holder of the promissory note ceased[.] Since MERS already transferred its 
beneficial interest in the DOT in 2008 to American Home Mortgage Servicing, Inc., MERS had 
nothing to assign to Deutsche Bank when it executed ADOT 2 in April 2012.” (Id.) 

These allegations are inconsistent with the contractual terms of the Deed of Trust. MERS’ role 
as the nominal beneficiary derives from the Deed of Trust itself, rather than a transitory agency 
relationship with the original lender. Changing MERS’ role would require a contractual 
modification of the deed of trust negotiated between the borrowers and the beneficiary, or a 
voluntary relinquishment of the nominee role on the part of MERS. Plaintiff’s conclusory 
allegation that MERS “voluntarily relinquished the nominee role as beneficiary of the [Deed of 
Trust]” (FAC at ¶ 16) lacks any factual allegations in support. 

Finally, these allegations are identical to Plaintiff’s allegations in case no. 17-01031; it is both 
the same legal theory and the same issue. As a consequence, it would appear to be barred by 
the operation of collateral estoppel.  

For the Court to apply collateral estoppel, the following elements must be met: (1) the issue 
sought to be precluded from relitigation must be identical to that decided in a former proceeding; 
(2) the issue must have been actually litigated in the former proceeding; (3) the issue must have 
been necessarily decided in the former proceeding; (4) the decision in the former proceeding 
must be final and on the merits; and (5) the party against whom preclusion is sought must be 
the same as, or in privity with, the party to the former proceeding. (Lucido v. Super. Ct. (1990) 
51 Cal.3d 335, 341.) 

Here, all the elements of collateral estoppel are present. Plaintiff raised the same issue of 
defective assignment based on MERS alleged relinquishing of the nominee role in case no. 
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C17-01031 where it was actually litigated, necessarily decided, final and on the merits, and 
against identical Defendants.  

Although, as Plaintiff notes, Case No. C17-01031 was brought prior to the actual foreclosure 
sale, the critical issue here is his previously advanced MERS assignment theory. In that case, 
Plaintiff’s wrongful foreclosure claim was premised on his allegations that MERS relinquished its 
role as nominal beneficiary, just as it is here.  

Plaintiff is given a single opportunity to amend in order to articulate a wrongful foreclosure claim 
that is not based on his previously litigated theory of defective assignment.  

Declaratory Relief 

Declaratory relief is available to “[a]ny person interested under a written instrument . . . who 
desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 
over or upon property . . . in cases of actual controversy relating to the legal rights and duties of 
the respective parties . . . .” (Code Civ. Proc., § 1060; see Maguire v. Hibernia S. & L. Soc. 
(1944) 23 Cal.2d 719, 728 [“[a] complaint for declaratory relief is legally sufficient if it sets forth 
facts showing the existence of an actual controversy relating to the legal rights and duties of the 
respective parties under a written instrument and requests that these rights and duties be 
adjudged by the court”]; Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615.) 

This cause of action is derivative of Plaintiff’s other claims, and as discussed herein, Plaintiff has 
not alleged facts sufficient to state his claims. As a consequence, Plaintiff has not alleged facts 
sufficient to state a claim for declaratory relief.  

Cancellation of Instruments (Civ. Code § 3412)  

Civil Code section 3412 provides a “written instrument, in respect to which there is a reasonable 
apprehension that if left outstanding it may cause serious injury to a person against whom it is 
void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 
canceled.” Thus, to plead a right to cancellation under this section, a plaintiff must allege the 
instrument is “void or voidable” and would cause “serious injury” if not canceled. (Saterbak v. 
JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 818-819 (“Saterbak”).) Further, a 
plaintiff must allege specific facts, “not mere conclusions, showing the apparent validity of the 
instrument designated, and point out the reason for asserting that it is actually invalid.” (Ephraim 
v. Metropolitan Trust Co. (1946) 28 Cal.2d 824, 833-834; accord, Wolfe v. Lipsy (1985) 163 
Cal.App.3d 633, 638 [“[t]o state a cause of action to remove a cloud [under Civil Code section 
3412], instead of pleading in general terms that the defendant claims an adverse interest, the 
plaintiff must allege, inter alia, facts showing actual invalidity of the apparently valid instrument 
or piece of evidence”], disapproved on other grounds, Droeger v. Friedman, Sloan & Ross 
(1991) 54 Cal.3d 26, 35-36.) 

California law does not require that the assignment of a deed of trust be recorded. (See Herrera 
v. Federal National Mortgage Assn. (2012) 205 Cal.App.4th 1495, 1506 [demurrer based on 
lack of recorded assignment sustained because “the lender could have assigned the note to the 
beneficiary in an unrecorded document not disclosed to plaintiffs”]; see also Calvo v. HSBC 
Bank USA, N.A. (2011) 199 Cal.App.4th 118, 121-125.) Second, MERS’ authority to assign a 
deed of trust is well established. (See Siliga v. Mortgage Electronic Registration Systems, Inc. 
(2013) 219 Cal.App.4th 75, 83 (“Siliga”), disapproved on other grounds by Yvanova v. New 
Century Mortg. Corp. (2016) 62 Cal.4th 919, 939 n. 13 (“Yvanova”).) Unlike his previous case, 
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however, Plaintiff does now have standing to challenge an assignment because the context has 
changed to post-foreclosure. (See Yvanova, 62 Cal.4th at 939.) 

Here, Plaintiff alleges that the Assignment to Deutsche is void “because at the time MERS 
executed [the Deutsche assignment], MERS voluntarily relinquished the nominee role as 
beneficiary of the DOT and was no longer the nominee of the original lender, its successors, or 
assigns.” (FAC at ¶ 16.) Plaintiff further alleges that at that point “[t]he nominee or agency 
relationship between MERS and the holder of the promissory note ceased[.] Since MERS 
already transferred its beneficial interest in the DOT in 2008 to American Home Mortgage 
Servicing, Inc., MERS had nothing to assign to Deutsche Bank when it executed ADOT 2 in 
April 2012.” (Id.) The Court has already addressed this issue above as well as in Plaintiff’s 
previous case case no. C17-01031.  

MERS’ role as the nominal beneficiary derives from the Deed of Trust itself, rather than a 
transitory agency relationship with the original lender, changing that role would require a 
contractual modification of the deed of trust negotiated between the borrower and the 
beneficiary, or a voluntary relinquishment of the nominee role on the part of MERS. Plaintiff has 
not supported his conclusion that MERS voluntarily relinquished the nominee role as beneficiary 
of the Deed of Trust with any factual allegations. 

Plaintiff has failed to allege facts sufficient to state a claim for cancellation of instruments. 

 Set aside Trustee’s Sale 

The basis for Plaintiffs’ claim to set aside trustee’s sale is unclear, although it appears to hinge 
in part on Defendant Tobias Kahan, LLC’s alleged notice of Plaintiff’s “claims and interest to the 
Property.” FAC at ¶ 45. 

However, “[a] full tender must be made to set aside a foreclosure sale, based on equitable 
principles.” (Stebley v. Litton Loan Servicing, LLP (2011) 202 Cal.App.4th 522, 526.) 

There are four exceptions to the tender requirement in the nonjudicial foreclosure context: First, 
if the borrower’s action attacks the validity of the underlying debt, a tender is not required since 
it would constitute an affirmation of the debt. Second, a tender will not be required when the 
person who seeks to set aside the trustee’s sale has a counterclaim or set-off against the 
beneficiary. Third, a tender may not be required where it would be inequitable to impose such a 
condition on the party challenging the sale. Fourth, no tender will be required when the trustor is 
not required to rely on equity to attack the deed because the trustee’s deed is void on its face. 
(See Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 112-13.) There are no allegations in the 
Complaint that would support any of these exceptions. 

Plaintiff has not alleged tender or alleged that he is exempt from the tender requirement; as a 
consequence he has failed to allege facts sufficient to state a cause of action to set aside 
trustee’s sale. 
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24.  TIME:  9:00   CASE#: MSC19-02618 
CASE NAME: McCLOUGH VS. KHAZAIE 
HEARING ON PETITION TO COMPEL ARBITRATION & STAY CIVIL PROCEEDINGS 
FILED BY REZA KHAZAIE, DDS, INC., REZA KHAZAIE 
* TENTATIVE RULING: * 
 
 Defendants’ motion to compel arbitration is denied.  Defendants shall file a responsive 
pleading on or before June 19, 2020. 
 
 The governing statute authorizes the Court to compel arbitration only “if it determines 
that an agreement to arbitrate the controversy exists …”  (Code Civ. Proc., § 1281.2.)  Yet in the 
case at bar, defendants have not presented the Court with “an agreement.”  Rather, defendants 
have presented the Court with two irreconcilable arbitration agreements: one a standalone 
agreement allegedly signed on the first day of employment, and one set forth in an employee 
handbook given to plaintiff shortly after the first day of employment. 
 
 Neither side provides the Court with legal analysis concerning which of the two 
arbitration agreements should be deemed the operative agreement.  Instead, defendants invite 
the Court to perform two parallel analyses of (1) contract formation and (2) unconscionability.  
Apparently, the Court would then enforce whichever agreement survives scrutiny.  (Defendants 
do not explain which agreement the Court would enforce if both agreements survive scrutiny.) 
 
 The Court declines analyze which of the two agreements is the operative agreement 
without the benefit of briefing on this point from either side.  The Court also declines to perform 
the academic exercise of deciding whether one or both of the two possible agreements would 
survive scrutiny following a contract formation and unconscionability analysis. 

 

  

25.  TIME:  9:00   CASE#: MSN19-2143 
CASE NAME: FRANKLIN CREDIT MANAGEMENT  VS.  WATTS 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION 
FILED BY RUSSEL V WATTS, et al. 
* TENTATIVE RULING: * 
 
Appear. 
 

  

26.  TIME:  9:00   CASE#: MSN20-0344 
CASE NAME: PONCE  VS.  CCC ANIMAL SERVICES 
COURT TRIAL DE NOVO ON APPEAL OF ADMINISTRATIVE FINE OR PENALTY 
* TENTATIVE RULING: * 
 
Appear. 
 

 

 


